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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

)
State of Oklahoma, ) 05-CV-0329 GKF-PJC
)
Plaintiff, )
V. ) DEFENDANTS’ SUPPLEMENTAL
) BRIEF REGARDING ALLOWANCE OF
Tyson Foods, Inc., et al., ) OPINION TESTIMONY BY CERTAIN
) EXPERT WITNESSES
Defendants. )
)

Anticipating that the State will attempt to elicit expert opinion testimony at trial from one
or more of its expert witnesses for whom the State did not provide a written report or other Rule
26(a)(2)(B) disclosures, Defendants offer the following discussion of the narrow circumstances
under which such an expert witness may nonetheless provide expert opinion testimony at trial.
Although any specific application of this analysis will of course depend on the context and
nature of the State’s offer of specific expert testimony, Defendants present this submission to
provide a context for Defendants’ possible objections and/or requests for voir dire when and if
the State seeks to offer expert opinion testimony by an expert for whom Rule 26(a)(2)(B)
disclosures have not been made.

DISCUSSION

The Federal Rules of Civil Procedure each describe several classes of experts, including
experts “retained or specially employed to provide expert testimony in the case,” and experts
“whose duties as the party’s employee regularly involve giving expert testimony.” Fed. R. Civ.
P. 26(a)(2)(B); see also Fed. R. Civ. P. 26(b)(4) (discussing experts “retained or specially
employed by another party””). In the narrow event that an expert does not satisfy either of these

categories, that expert is relieved from the report and disclosure demands of Rule 26(a)(2)(B)



Case 4:05-cv-00329-GKF-PJC  Document 2670 Filed in USDC ND/OK on 10/05/2009 Page 2 of 9

and may attempt to offer expert opinion testimony under Federal Rule of Evidence 702.> E.g.,

B.H. v. Gold Fields Mining Corp., 2007 U.S. Dist. LEXIS 2309, at *7 (N.D. Okla. Jan. 11, 2007)

(“A party’s failure to disclose the identity of an expert witness or submit an expert report
requires the Court to automatically exclude expert testimony unless the violation of Rule
26(a)(2) was justified or was harmless under the circumstances. The expert report requirement
does not apply if an expert is considered a ‘non-retained’ expert, and he may testify without
submitting an expert report.”) (citations omitted).

Here, the State has identified on its trial witness lists several expert witnesses for whom it
has not provided Rule 26(a)(2)(B) disclosures, the majority of whom are employees of the State.
Several courts within the Tenth Circuit have analyzed whether expert witnesses who were not
fully disclosed under Rule 26(b)(4) — that is, did not produce an expert report — may nonetheless
testify as full Rule 702 experts at trial. First, any State employee whose employment duties
“regularly involve giving expert testimony,” cannot, under the plain language of the Rule,
qualify as a non-retained expert. See Fed. R. Civ. P. 26(a)(2)(B). Second, with respect to
whether an expert was “specially employed,” this Court instructs that the “critical inquiry” is

“the nature of [the expert’s] proposed testimony.” Gold Fields Mining, 2007 U.S. Dist. LEXIS

2309, at *10 (citing Herd v. Asarco, Inc., 01-CV-0891-SEH-PJC, Order at Dkt. No. 361 (N.D.

Okla.)); accord Wreath v. United States, 161 F.R.D. 448, 450 (D. Kan. 1995) (“The

determinative issue is the scope of the proposed testimony.”); Trejo v. Franklin, 2007 U.S. Dist.

LEXIS 54970, at *5 (D. Colo. July 30, 2007) (“it is the substance of the expert’s testimony, not

the status of the expert, which will dictate whether a Rule 26(a)(2)(B) report will be required.”)

! As a secondary matter, any such expert witness’ challenged testimony would be subject to a
Daubert analysis before it could be admitted. E.qg., Goebel v. Denver & Rio Grande W. R.R.,
215 F.3d 1083, 1087-89 (10th Cir. 2000).
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Thus, if an employee witness strays beyond his or her personal knowledge gained in the
ordinary course of his or her job duties, or reviews materials he or she would not otherwise see in
the normal course, the substance and scope of the employee witness’ opinions are changed.
From that point forward, the witness is deemed to have been “specially employed” for purposes
of the case. Thus, absent a timely expert report and disclosures, that witness cannot offer Rule
702 expert opinions. “For example, a treating physician requested to review medical records of
another health care provider in order to render opinion testimony concerning the appropriateness
of the care and treatment of that provider would be specially retained notwithstanding that he
also happens to be the treating physician.” Trejo, 2007 U.S. Dist. LEXIS 54970, at *5 (quoting

Wreath, 161 F.R.D. at 450; see also Washington v. Arapahoe County Dep’t of Social Servs., 197

F.R.D. 439, 442 (D. Colo. 2000) (expert report required where treating physician intends to offer
expert testimony not based on his personal observations made during treatment of the patient);

Kirkham v. Societe Air France, 236 F.R.D. 9, 13 (D.D.C. 2006) (“a treating physician who bases

his opinion on the medical records of another physician, not just on his own examination of the
patient, is required to prepare an expert report because such review indicates he is being retained
in connection with the litigation.”).

In B.H. v. Gold Fields Mining Corp., Chief Judge Eagan analyzed the circumstances

under which an expert could offer opinions at trial without having disclosed an expert report.
2007 U.S. Dist. LEXIS 2309. The expert at issue was a professor of environmental science at
the University of Oklahoma who had spent several years studying health problems associated
with regional lead contamination and had engaged in a study funded by several mining
companies (including the defendants in that action). 1d. at *2-3. The plaintiffs offered the

professor as a non-retained expert, and the Court ultimately found that while Rule 26(a)(2) did
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not require him to prepare an expert report, the Court would do so in order to be able to engage
in the necessary Daubert analysis regarding the methodologies underlying the opinions the
professor intended to offer at trial. 1d. at *14-16.

In so finding, Chief Judge Eagan described with favor the analysis performed by
Magistrate Judge Cleary in the Herd litigation. In Herd, the Court excluded an expert who did
not produce a report.

The magistrate judge found that the critical inquiry was not whether plaintiffs

intended to pay Dr. Needleman for his services, but the nature of Dr. Needleman’s

proposed testimony. Dr. Needleman did not have personal knowledge of the

facts related to plaintiffs’ case, but would be testifying solely as an expert based

on his studies in the Tar Creek region.

Id. at *10 (discussing Herd, 01-CV-0891-SEH-PJC, Order at Dkt. No. 361) (emphasis

added). In contrast, the professor at issue in Gold Fields Mining began his relevant research

eight years before the case was filed. Id. at *11. Because the plaintiffs proved that the
professor “formed his opinions in the normal course of his work,” and the defendants
presented no evidence that [he] routinely provides expert services as part of his work or that
he reached any opinion specifically in connection with this litigation,” the Court found that
he was neither “retained” nor “specially employed” as an expert in that case. Id. at *11-12.

The Gold Fields Mining Court noted two additional relevant factors. First,

“[a]lthough evidence that a party was not paid to testify suggests he was not retained, this

fact alone is not dispositive of the issue.” Id. at *11 (citing Brown v. Best Foods, 169

F.R.D. 385, 388 n.3 (N.D. Ala. 1996)). Thus, the Court should inquire as to whether the
witness “received any compensation for giving an opinion in this case” or for testifying at
trial. 1d. at *11-12. If so, then the expert may qualify as “retained or specially employed.”

Second, “[a] key factor in the Court’s consideration is how plaintiffs’ counsel
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initially formed a relationship with the witness, such as whether the witness was asked to reach
an opinion in connection with specific litigation.” Id. at *11-12 (citing Kirkham, 236 F.R.D. at
12). Thus, if an expert was asked to testify to support or challenge the credibility or findings of a
retained expert or otherwise to opine about the expert proof, such an expert is deemed to be
“retained or specially employed” for purposes of the case. Id. at *11-12 (discussing Herd). Or,
indeed, if the expert were asked to form any particular opinions with respect to the litigation, that
expert must produce a timely report in order to testify at trial. See id.

This analysis applies regardless whether the expert at issue is employed by a party. E.qg.,

id. at *12 (citing Prieto v. Malgor, 361 F.3d 1313, 1318-19 (11th Cir. 2004), for the proposition

that “an employee was a retained expert [in part] because he had no personal knowledge of the
facts”); Prieto, 361 F.3d at 1319 (party employee was specially employed as an expert where he
“had no connection to the specific events underlying th[e] case apart from his preparation for this
trial,” which included reviewing documents outside the normal scope of his duties); KW Plastics

v. U.S. Can Co., 199 F.R.D. 687, 689 (M.D. Ala. 2000) (“In a case such as this, in which it

appears that the witness in question ... although employed by the defendant, is being called solely
or principally to offer expert testimony, there is little justification for construing the rules as
excusing the report requirement. Since his duties do not normally involve giving expert
testimony, he may fairly be viewed as having been ‘retained’ or ‘specially employed’ for that

purpose.”) (quotation omitted); 3M v. Signtech USA, 177 F.R.D. 459, 460 (D. Minn. 1998)

(same); cf., e.g., Duluth Lighthouse for the Blind v. C. G. Bretting Manuf. Co., 199 F.R.D. 320

(D. Minn. 2000) (basing allowance of an employee expert’s undisclosed testimony on the facts

that 1) he had not reviewed any materials or gained any information beyond the normal scope of
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his job duties and 2) that he would not offer any opinions based on hypothetical questions).?

Dated: October 5, 2009. Respectfully submitted,
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GABLE, PLLC

By: /s/ John H. Tucker

John H. Tucker, OBA #9110
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90 South Seventh Street
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Tel: (612) 766-7000

Fax: (612) 766-1600

Attorneys for Defendants Cargill, Inc. and
Cargill Turkey Production, LLC

2 The Western District of Oklahoma recently relied on Duluth Lighthouse to find that certain
employees qualified as non-retained experts. Comanche Nation v. United States, 2008 U.S. Dist.
LEXIS 68175, at *4-6 (W.D. Okla. Sept. 9, 2008). Defendants anticipate that the State may
argue that Comanche Nation held broadly and simply that “a party’s employee who does not
regularly offer expert testimony is not required to comply with the Rule's expert report
requirement.” See id. at *4. Defendants submit that this particular language was inartfully
drawn to sweep too broadly by omitting the “specially employed” component of Rule
26(a)(2)(B), and in this respect is neither supported by the cases cited in that order or by the
myriad cases cited in this brief.
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